Data Supplier Agreement
This Data Supplier Agreement (“DSA”), dated [INSERT Date] is entered into by [INSERT Data Supplier Legal Entity Name] on behalf of its affiliates and subsidiaries (collectively “Data Supplier”) and Merative L.P. and its subsidiaries  (“Merative”), collectively the “Parties”.  Terms not defined herein may be defined in the applicable agreements between the Parties.  If the terms are found to conflict, the terms of this DSA supersede and govern any transfer of Data between the parties.  
Background & Purpose 

Data Supplier and [INSERT Client/Employer Name] (“Employer”) have entered into an Administrative Services Agreement (“Employer Agreement”), pursuant to which Data Supplier provides claim administration services to a self-insured employee welfare benefit program sponsored by the Employer (the “Plan”) and to individuals eligible for benefits under the Plan (“Participants”).  The Plan is an employee welfare benefit plan, as defined in the Employee Retirement Income Security Act of 1974, as amended.  

Employer and Merative have entered into an agreement (the “Merative Agreement”) pursuant to which Merative provides certain healthcare decision support systems and services which will be used by Employer and Participants to evaluate, analyze and manage their healthcare benefits and costs (collectively “Services”).  The Employer has instructed Data Supplier to make certain specified claim, capitation, encounter and/or other information available to Merative to enable Merative to perform its Services, which claim information will include, without limitation, social security numbers, dates of service and dollar amounts of claims (collectively “Data”). The Employer is making this request in its capacity as Plan Administrator. 

Merative recognizes Data Supplier’s legitimate interests in maintaining the confidentiality of the Data, protecting the proprietary nature of its systems and processes, avoiding unnecessary disruption of its claim administration, and protecting itself from certain legal liability.  Data Supplier is willing to make the Data available to Merative in accordance with the request of the Employer, upon the condition that Merative provides certain assurances, including assurances of protection against claims or liability arising out of Merative’s performance of services or Data Supplier’s release of the Data to Merative and Merative is willing to make such assurances.

In consideration of the foregoing premises and the mutual covenants set forth in this DSA, the parties acknowledge and agree as follows:

1.  
Data Release
Data Supplier will provide the Data to Merative in an electronic form through a HIPAA-compliant secure electronic transfer, or in another mutually agreed upon format.  
2.  
Indemnity  
Merative agrees to indemnify Data Supplier by defending Data Supplier against all third party claims and pay costs and damages (including reasonable attorneys' fees) finally awarded by a court against Data Supplier or included in a settlement approved by Merative arising from Merative’s misuse, or other misappropriation of the Data. Data Supplier will provide Merative with prompt notice of any claim for which indemnification is sought.   Merative will be allowed to control the defense and settlement of any such claim, and Data Supplier agrees to reasonably cooperate with Merative in connection with such defense and settlement. In no event will Merative be liable to Data Supplier for incidental, consequential, special, or punitive damages (including loss of profits, data, business, or goodwill, or government fines, penalties, taxes, or filing fees), regardless of whether such liability is based on breach of contract, tort, strict liability, breach of warranty, failure of essential purpose or otherwise, and even if advised of the likelihood of such damages.

3.   Liability   

Except for Merative’s obligations to Data Supplier under Section 2 (Indemnification), Merative will have no liability to any party under this DSA. The provisions of this Agreement are for the sole benefit of the Parties and their successors and permitted assigns, and they will not be construed as conferring any rights to any third party (including any third party beneficiary rights). Merative is not responsible for the use or misuse of the Data by Employer or any third parties, and Data Supplier's claims with respect to such use or misuse will be against such entities, not Merative. 
4.   Term
This DSA shall continue in force from year-to-year, but shall terminate automatically upon the earliest of the following: (a) the effective date of termination of the Employer Agreement between Data Supplier and Employer; (b) the date agreed to by mutual agreement among the parties; (c) upon 60 days’ notice to Data Supplier from Employer; and (d) immediately by Data Supplier or the Employer, where either has a reasonable belief that Merative has breached this DSA. 
5.   
Survival

The indemnification obligations shall survive any termination, cancellation or expiration of this DSA.
6.

Choice of Law


This Agreement is governed by the laws of the State of New York, without regard to its conflict of laws provisions.  
7.  
Notices

All notices will be in writing and will be valid if sent by registered or certified mail, return receipt requested, postage paid or by express mail or courier service providing receipt of delivery.  All notices should be addressed to the applicable party’s address provided in the signature block of this DSA and will be effective upon receipt.  
This DSA, including any applicable supplements, is the complete agreement regarding the data transfer of information, and replaces all prior oral or written communications, representations, warranties, covenants, and commitments between Data Supplier and Merative regarding the transfer of such information.  Each party accepts the terms of this DSA by signing this DSA (or another document that incorporates it by reference) by hand or electronically.  Once signed, any reproduction of this DSA or a supplement made by reliable means is considered an original. 

Agreed to: 





Agreed to: 

 [INSERT Data Supplier Legal Entity Name]


Merative L.P. and its subsidiaries 
By: ______________________________


By: ______________________________


Name (type/print): 





Name (type/print):





Title:







Title:






Address: 






Address: 
Date:







Date:
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